
because the motion for finding of not guilty should
have been granted upon the state of the evidence
when it was made.

Rule 918. Findings
( a )  G e n e r a l  f i n d i n g s .  T h e  g e n e r a l  f i n d i n g s  o f  a
court-martial state whether the accused is guilty of
each offense charged. If two or more accused are
tried together, separate findings as to each shall be
made.

(1) As to a specification. General findings as to a
specification may be: guilty; not guilty of an offense
as charged, but guilty of a named lesser included
offense; guilty with exceptions, with or without sub-
stitutions, not guilty of the exceptions, but guilty of
the substitutions, if any; not guilty only by reason of
lack of mental responsibility; or, not guilty. Excep-
tions and substitutions may not be used to substan-
tially change the nature of the offense or to increase
the seriousness of the offense or the maximum pun-
ishment for it.

Discussion

Exceptions and substitutions. One or more words or figures
may be excepted from a specification and, when necessary, others
substituted, if the remaining language of the specification, with or
without substitutions, states an offense by the accused which is
punishable by court-martial. Changing the date or place of the
offense may, but does not necessarily, change the nature or iden-
tity of an offense.

If A and B are joint accused and A is convicted but B is
acquitted of the offense charged, A should be found guilty be
excepting the name of B from the specification as well as any
other words indicating the offense was a joint one.

Lesser included offenses. If the evidence fails to prove the
offense charged but does prove an offense necessarily included in
the offense charged, the factfinder may find the accused not
guilty of the offense charged but guilty of a named lesser offense,
which is included in the offense charged, without the use of
exceptions and substitutions. Ordinarily an attempt is a lesser
included offense even if the evidence establishes that the offense
charged was consummated. See Part IV concerning lesser in-
cluded offenses.

Offenses arising from the same act or transaction. The
accused may be found guilty of two or more offenses arising
from the same act or transaction, whether or not the offenses are
separately punishable. But see R.C.M. 906(b)(12); 907(b)(3)(B);
1003(c)(1)(C).

( 2 )  A s  t o  a  c h a r g e .  G e n e r a l  f i n d i n g s  a s  t o  a
charge may be: guilty; not guilty, but guilty of a
violation of Article ; not guilty only

by reason of lack of mental responsibility; or not
guilty.

Discussion

W h e r e  t h e r e  a r e  t w o  o r  m o r e  s p e c i f i c a t i o n s  u n d e r  o n e
charge, conviction of any of those specifications requires a find-
ing of guilty of the corresponding charge. Under such circum-
stances any findings of not guilty as to the other specifications do
not affect that charge. If the accused is found guilty of one
specification and of a lesser included offense prohibited by a
d i f f e r e n t  A r t i c l e  a s  t o  a n o t h e r  s p e c i f i c a t i o n  u n d e r  t h e  s a m e
charge, the findings as to the corresponding charge should be: Of
the Charge as the specification 1: Guilty; as to specification 2; not
guilty, but guilty of a violation of Article .

An attempt should be found as a violation of Article 80
unless the attempt is punishable under Articles 85, 94, 100, 104,
or 128, in which case it should be found as a violation of that
Article.

A court-martial may not find an offense as a violation of an
article under which it was not charged solely for the purpose of
increasing the authorized punishment or for the purpose of ad-
judging less than the prescribed mandatory punishment.

(b) Special findings. In a trial by court-martial com-
posed of military judge alone, the military judge
shall make special findings upon request by any
party. Special findings may be requested only as to
matters of fact reasonably in issue as to an offense
and need be made only as to offenses of which the
accused was found guilty. Special findings may be
requested at any time before general findings are
announced. Only one set of special findings may be
requested by a party in a case. If the request is for
findings on specific matters, the military judge may
require that the request be written. Special findings
may be entered orally on the record at the court-
martial or in writing during or after the court-mar-
tial, but in any event shall be made before authenti-
cation and included in the record of trial.

Discussion

S p e c i a l  f i n d i n g s  o r d i n a r i l y  i n c l u d e  f i n d i n g s  a s  t o  t h e
elements of the offenses of which the accused has been found
guilty, and any affirmative defense relating thereto.

See also R.C.M. 905(d); Mil. R. Evid. 304(d)(4); 311(d)(4);
321(f) concerning other findings to be made by the military
judge.

Members may not make special findings.

(c) Basis of findings. Findings may be based on
direct or circumstantial evidence. Only matters prop-
erly before the court-martial on the merits of the
case may be considered. A finding of guilty of any
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offense may be reached only when the factfinder is
satisfied that guilt has been proved beyond a reason-
able doubt.

Discussion

Direct evidence is evidence which tends directly to prove or
disprove a fact in issue (for example, an element of the offense
c h a r g e d ) .  C i r c u m s t a n t i a l  e v i d e n c e  i s  e v i d e n c e  w h i c h  t e n d s
directly to prove not a fact in issue but some other fact or
circumstance from which, either alone or together with other facts
or circumstances, one may reasonably infer the existence or non-
existence of a fact in issue. There is no general rule for determin-
i n g  o r  c o m p a r i n g  t h e  w e i g h t  t o  b e  g i v e n  t o  d i r e c t  o r
circumstantial evidence.

A reasonable doubt is a doubt based on reason and common
sense. A reasonable doubt is not mere conjecture; it is an honest,
conscientious doubt suggested by the evidence, or lack of it, in
the case. An absolute or mathematical certainty is not required.
The rule as to reasonable doubt extends to every element of the
offense. It is not necessary that each particular fact advanced by
the prosecution which is not an element be proved beyond a
reasonable doubt.

The factfinder should consider the inherent probability or
improbability of the evidence, using common sense and knowl-
edge of human nature, and should weigh the credibility of wit-
n e s s e s .  A  f a c t  f i n d e r  m a y  p r o p e r l y  b e l i e v e  o n e  w i t n e s s  a n d
disbelieve others whose testimony conflicts with that of the one.
A factfinder may believe part of the testimony of a witness and
disbelieve other parts.

Findings of guilty may not be based solely on the testimony
of a witness other than the accused which is self-contradictory,
unless the contradiction is adequately explained by the witness.
Even if apparently credible and corroborated, the testimony of an
accomplice should be considered with great caution.

Rule 919. Argument by counsel on findings

(a) In general. After the closing of evidence, trial
counsel shall be permitted to open the argument.
The defense counsel shall be permitted to reply.
Trial counsel shall then be permitted to reply in
rebuttal.

(b) Contents. Arguments may properly include rea-
sonable comment on the evidence in the case, in-
cluding inferences to be drawn therefrom, in support
of a party’s theory of the case.

Discussion

The military judge may exercise reasonable control over
argument. See R.C.M. 801(a)(3).

Argument may include comment about the testimony, con-
duct, motives, interests, and biases of witnesses to the extent
supported by the evidence. Counsel should not express a person-
nel belief or opinion as to the truth or falsity of any testimony or
evidence or the guilt or innocence of the accused, nor should

counsel make arguments calculated to inflame passions or preju-
dices. In argument counsel may treat the testimony of witnesses
as conclusively establishing the facts related by the witnesses.
Counsel may not cite legal authorities or the facts of other cases
when arguing to members on findings.

Trial counsel may not comment on the accused’s exercise of
the right against self-incrimination or the right to counsel. See
Mil. R. Evid. 512. Trial counsel may not argue that the prosecu-
tion’s evidence is unrebutted if the only rebuttal could come from
the accused. When the accused is on trial for several offenses and
testifies only as to some of the offenses, trial counsel may not
comment on the accused’s failure to testify as to the others. When
the accused testifies on the merits regarding an offense charged,
trial counsel may comment on the accused’s failure in that testi-
mony to deny or explain specific incriminating facts that the
evidence for the prosecution tends to establish regarding that
offense.

Trial counsel may not comment on the failure of the defense
to call witnesses or of the accused to testify at the Article 32
investigation or upon the probable effect of the court-martial’s
findings on relations between the military and civilian communi-
ties.

The rebuttal argument of trial counsel is generally limited to
matters argued by the defense. If trial counsel is permitted to
introduce new matter in closing argument, the defense should be
allowed to reply in rebuttal. However, this will not preclude trial
counsel from presenting a final argument.

(c) Waiver of objection to improper argument. Fail-
ure to object to improper argument before the mili-
t a r y  j u d g e  b e g i n s  t o  i n s t r u c t  t h e  m e m b e r s  o n
findings shall constitute waiver of the objection.

Discussion

If an objection that an argument is improper is sustained, the
military judge should immediately instruct the members that the
argument was improper and that they must disregard it. In ex-
traordinary cases improper argument may require a mistrial. See
R.C.M. 915. The military judge should be alert to improper argu-
ment and take appropriate action when necessary.

Rule 920. Instructions on findings

(a) In general. The military judge shall give the
members appropriate instructions on findings.

Discussion

Instructions consist of a statement of the issues in the case
and an explanation of the legal standards and procedural require-
ments by which the members will determine findings. Instructions
should be tailored to fit the circumstances of the case, and should
fairly and adequately cover the issues presented.

(b) When given. Instructions on findings shall be
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given before or after arguments by counsel, or at
both times, and before the members close to deliber-
ate on findings, but the military judge may, upon
request of the members, any party, or sua sponte,
give additional instructions at a later time.

Discussion

After members have reached a finding on a specification,
instructions may not be given on an offense included therein
which was not described in an earlier instruction unless the find-
ing is illegal. This is true even if the finding has not been
announced. When instructions are to be given is a matter within
the sole discretion of the military trial judge.

(c) Requests for instructions. At the close of the
evidence or at such other time as the military judge
may permit, any party may request that the military
judge instruct the members on the law as set forth in
the request. The military judge may require the re-
quested instruction to be written. Each party shall be
given the opportunity to be heard on any proposed
instruction on findings before it is given. The mili-
tary judge shall inform the parties of the proposed
a c t i o n  o n  s u c h  r e q u e s t s  b e f o r e  t h e i r  c l o s i n g
arguments.

Discussion

Requests for and objections to instructions should be re-
solved at an Article 39(a) session. But see R.C.M 801(e)(3); 803.

If an issue has been raised, ordinarily the military judge must
instruct on the issue when requested to do so. The military judge
is not required to give the specific instruction requested by coun-
sel, however, as long as the issue is adequately covered in the
instructions.

The military judge should not identify the source of any
instruction when addressing the members.

All written requests for instructions should be marked as
appellate exhibits, whether or not they are given.

( d )  H o w  g i v e n .  I n s t r u c t i o n s  o n  f i n d i n g s  s h a l l  b e
given orally on the record in the presence of all
parties and the members. Written copies of the in-
structions, or, unless a party objects, portions of
them, may also be given to the members for their
use during deliberations.

Discussion

A copy of any written instructions delivered to the members
should be marked as an appellate exhibit.

(e) Required instructions. Instructions on findings
shall include:

(1) A description of the elements of each offense
charged, unless findings on such offenses are unnec-
essary because they have been entered pursuant to a
plea of guilty;

(2) A description of the elements of each lesser
included offense in issue, unless trial of a lesser
included offense is barred by the statute of limita-
tions (Article 43) and the accused refuses to waive
the bar;

(3) A description of any special defense under
R.C.M. 916 in issue;

(4) A direction that only matters properly before
the court-martial may be considered;

(5) A charge that—

(A) The accused must be presumed to be inno-
cent until the accused’s guilt is established by legal
and competent evidence beyond reasonable doubt;

(B) In the case being considered, if there is a
reasonable doubt as to the guilt of the accused, the
doubt must be resolved in favor of the accused and
the accused must be acquitted;

(C) If, when a lesser included offense is in
issue, there is a reasonable doubt as to the degree of
guilt of the accused, the finding must be in a lower
degree as to which there is not reasonable doubt;
and

(D) The burden of proof to establish the guilt
of the accused is upon the Government. [When the
issue of lack of mental responsibility is raised, add:
The burden of proving the defense of lack of mental
responsibility by clear and convincing evidence is
upon the accused. When the issue of mistake of fact
a s  t o  a g e  i n  a  c a r n a l  k n o w l e d g e  p r o s e c u t i o n  i s
raised, add: The burden of proving the defense of
mistake of fact as to age in carnal knowledge by a
preponderance of the evidence is upon the accused.]

(6) Directions on the procedures under R.C.M.
921 for deliberations and voting; and

(7) Such other explanations, descriptions, or di-
rections as may be necessary and which are properly
requested by a party or which the military judge
determines, sua sponte, should be given.

Discussion

A matter is “in issue” when some evidence, without regard
to its source or credibility, has been admitted upon which mem-
bers might rely if they choose. An instruction on a lesser included
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offense is proper when an element from the charged offense
which distinguishes thatoffense from the lesser offense is in dis-
pute.

See R.C.M. 918(c) and discussion as toreasonable doubt and
other matters relating to the basis for findings whichmaybe the
subject of an instruction.

Other matters which may be the subject of instruction in
appropriate cases included: inferences (see the explanations in
Part IV concerning inferences relating to specific offenses); the
limited purpose for which evidence was admitted (regardless of
whether such evidence was offered by the prosecution of defense)
(see Mil. R. Evid. 105); the effect of character evidence (see Mil.
R. Evid. 404; 405); the effect of judicial notice (see Mil. R. Evid.
201, 201A); the weight to be given a pretrial statement (see Mil.
R. Evid. 340(e)); the effect of stipulations (see R.C.M. 811); that,
when a guilty plea to a lesser included offense has been accepted,
the members should accept as proved the matters admitted by the
plea, but must determine whether the remaining elements are
established; that a plea of guilty to one offense may not be the
basis for inferring the existence of a fact or element of another
offense; the absence of the accused from trial should not be held
against the accused; and that no adverse inferences may be drawn
from an accused’s failure to testify (see Mil. R. Evid. 301(g)).

The military judge may summarize and comment upon evi-
dence in the case in instructions. In doing so, the military judge
should present an accurate, fair, and dispassionate statement of
what the evidence shows; not depart from an impartial role; not
assume as true the existence or nonexistence of a fact in issue
when the evidence is conflicting or disputed, or when there is no
evidence to support the matter; and make clear that the members
must exercise their independent judgment as to the facts.

(f) Waiver. Failure to object to an instruction or to
omission of an instruction before the members close
to deliberate constitutes waiver of the objection in
the absence of plain error. The military judge may
require the party objecting to specify of what respect
the instructions given were improper. The parties
shall be given the opportunity to be heard on any
objection outside the presence of the members.

Rule 921. Deliberations and voting on
findings

(a) In general. After the military judge instructs the
members on findings, the members shall deliberate
and vote in a closed session. Only the members shall
be present during deliberations and voting. Superior-
ity in rank shall not be used in any manner in an
attempt to control the independence of members in
the exercise of their judgment.

( b )  D e l i b e r a t i o n s .  D e l i b e r a t i o n s  p r o p e r l y  i n c l u d e
full and free discussion of the merits of the case.
U n l e s s  o t h e r w i s e  d i r e c t e d  b y  t h e  m i l i t a r y  j u d g e ,
members may take with them in deliberations their

notes, if any, any exhibits admitted in evidence, and
any written instructions. Members may request that
the court-martial be reopened and that portions of
the record be read to them or additional evidence
introduced. The military judge may, in the exercise
of discretion, grant such request.

(c) Voting.

(1) Secret ballot. Voting on the findings for each
charge and specification shall be by secret written
ballot. All members present shall vote.

(2) Numbers of votes required to convict.

( A )  D e a t h  p e n a l t y  m a n d a t o r y .  A  f i n d i n g  o f
guilty of an offense for which the death penalty is
mandatory results only if all members present vote
for a finding of guilty.

Discussion

Article 106 is the only offense under the code for which the
death penalty is mandatory.

(B) Other offenses. As to any offense for which
the death penalty is not mandatory, a finding of
guilty results only if at least two-thirds of the mem-
bers present vote for a finding of guilty.

Discussion

In computing the number of votes required to convict, any
fraction of a vote is rounded up to the next whole number. For
example, if there are five members, the concurrence of at least
four would be required to convict. The military judge should
instruct the members on the specific number of votes required to
convict.

( 3 )  A c q u i t t a l .  I f  f e w e r  t h a n  t w o - t h i r d s  o f  t h e
members present vote for a finding of guilty—or,
when the death penalty is mandatory, if fewer than
all the members present vote for a finding of guil-
ty—a finding of not guilty has resulted as to the
charge or specification on which the vote was taken.

(4) Not guilty only by reason of lack of mental
responsibility. When the defense of lack of mental
responsibility is in issue under R.C.M. 916(k)(1), the
members shall first vote on whether the prosecution
has proven the elements of the offense beyond a
reasonable doubt. If at least two-thirds of the mem-
bers present (all members for offenses where the
death penalty is mandatory) vote for a finding of
guilty, then the members shall vote on whether the
accused has proven lack of mental responsibility. If
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a majority of the members present concur that the
accused has proven lack of mental responsibility by
c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  a  f i n d i n g  o f  n o t
guilty only by reason of lack of mental responsibil-
ity results. If the vote on lack of mental responsibil-
ity does not result in a finding of not guilty only by
reason of lack of mental responsibility, then the de-
fense of lack of mental responsibility has been re-
jected and the finding of guilty stands.

Discussion

If lack of mental responsibility is in issue with regard to
more than one specification, the members should determine the
i s s u e  o f  l a c k  o f  m e n t a l  r e s p o n s i b i l i t y  o n  e a c h  s p e c i f i c a t i o n
separately.

(5) Included offenses. Members shall not vote on
a lesser included offense unless a finding of not
guilty of the offense charged has been reached. If a
finding of not guilty of an offense charged has been
reached the members shall vote on each included
offense on which they have been instructed, in order
o f  s e v e r i t y  b e g i n n i n g  w i t h  t h e  m o s t  s e v e r e .  T h e
members shall continue the vote on each included
offense on which they have been instructed until a
finding of guilty results or findings of not guilty
have been reached as to each such offense.

(6) Procedure for voting.

(A) Order. Each specification shall be voted on
separately before the corresponding charge. The or-
d e r  o f  v o t i n g  o n  s e v e r a l  s p e c i f i c a t i o n s  u n d e r  a
charge or on several charges shall be determined by
t h e  p r e s i d e n t  u n l e s s  a  m a j o r i t y  o f  t h e  m e m b e r s
object.

(B) Counting votes. The junior member shall
collect the ballots and count the votes. The president
shall check the count and inform the other members
of the result.

Discussion

Once findings have been reached, they may be reconsidered
only in accordance with R.C.M. 924.

( d )  A c t i o n  a f t e r  f i n d i n g s  a r e  r e a c h e d .  A f t e r  t h e
members have reached findings on each charge and
specification before them, the court-martial shall be
opened and the president shall inform the military
judge that findings have been reached. The military
judge may, in the presence of the parties, examine

any writing which the president intends to read to
announce the findings and may assist the members
in putting the findings in proper form. Neither that
writing nor any oral or written clarification or dis-
cussion concerning it shall constitute announcement
of the findings.

Discussion

Ordinarily a findings worksheet should be provided to the
members as an aid to putting the findings in proper form. See
Appendix 10 for a format for findings. If the military judge
examines any writing by the members or otherwise assists them
to put findings in proper form, this must be done in an open
session and counsel should be given the opportunity to examine
such a writing and to be heard on any instructions the military
judge may give. See Article 39(b).

The president should not disclose any specific number of
votes for or against any finding.

Rule 922. Announcement of findings
(a) In general. Findings shall be announced in the
presence of all parties promptly after they have been
determined.

Discussion

See Appendix 10. A finding of an offense about which no
instructions were given is not proper.

(b) Findings by members. The president shall an-
nounce the findings by the members.

(1) If a finding is based on a plea of guilty, the
president shall so state.

(2) In a capital case, if a finding of guilty is
u n a n i m o u s  w i t h  r e s p e c t  t o  a  c a p i t a l  o f f e n s e ,  t h e
president shall so state. This provision shall not ap-
ply during reconsideration under R.C.M. 924(a) of a
finding of guilty previously announced in open court
u n l e s s  t h e  p r i o r  f i n d i n g  w a s  a n n o u n c e d  a s
unanimous.

Discussion

If the findings announced are ambiguous, the military judge
should seek clarification. See also R.C.M. 924. A nonunanimous
finding of guilty as to a capital offense may be reconsidered, but
not for the purpose of rendering a unanimous verdict in order to
authorize a capital sentencing proceeding. The president shall not
make a statement regarding unanimity with respect to recon-
sideration of findings as to an offense in which the prior findings
were not unanimous.
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(c) Findings by military judge. The military judge
shall announce the findings when trial is by military
judge alone or when findings may be entered upon
R.C.M. 910(g).

(d) Erroneous announcement. If an error was made
in the announcement of the findings of the court-
martial, the error may be corrected by a new an-
nouncement in accordance with this rule. The error
m u s t  b e  d i s c o v e r e d  a n d  t h e  n e w  a n n o u n c e m e n t
made before the final adjournment of the court-mar-
tial in the case.

Discussion

See R.C.M. 1102 concerning the action to be taken if the
error in the announcement is discovered after final adjournment.

(e) Polling prohibited. Except as provided in Mil.
R. Evid. 606, members may not be questioned about
their deliberations and voting.

Rule 923. Impeachment of findings

Findings which are proper on their face may be
impeached only when extraneous prejudicial infor-
mation was improperly brought to the attention of a
member, outside influence was improperly brought
to bear upon any member, or unlawful command
influence was brought to bear upon any member.

Discussion

Deliberations of the members ordinarily are not subject to
disclosure. See Mil. R. Evid. 606. Unsound reasoning by a mem-
ber, misconception of the evidence, or misapplication of the law
is not a proper basis for challenging the findings. However, when
a showing of a ground for impeaching the verdict has been made,
members may be questioned about such a ground. The military
judge determines, as an interlocutory matter, whether such an

i n q u i r y  w i l l  b e  c o n d u c t e d  a n d  w h e t h e r  a  f i n d i n g  h a s  b e e n
impeached.

Rule 924. Reconsideration of findings
(a) Time for reconsideration. Members may recon-
sider any finding reached by them before such find-
ing is announced in open session.

(b) Procedure. Any member may propose that a
finding be reconsidered. If such a proposal is made
in a timely manner the question whether to recon-
sider shall be determined in closed session by secret
written ballot. Any finding of not guilty shall be
reconsidered if a majority vote for reconsideration.
Any finding of guilty shall be reconsidered if more
than one-third of the members vote for reconsidera-
tion. When the death penalty is mandatory, a request
by any member for reconsideration of a guilty find-
i n g  r e q u i r e s  r e c o n s i d e r a t i o n .  A n y  f i n d i n g  o f  n o t
guilty only by reason of lack of mental responsibil-
ity shall be reconsidered on the issue of the finding
of guilty of the elements if more than one-third of
the members vote for reconsideration, and on the
issue of mental responsibility if a majority vote for
reconsideration. If a vote to reconsider a finding
succeeds, the procedures in R.C.M. 921 shall apply.

Discussion

After the initial secret ballot vote on a finding in closed
session, no other vote may be taken on that finding unless a vote
to reconsider succeeds.

(c) Military judge sitting alone. In trial by military
judge alone, the military judge may reconsider any
finding of guilty at any time before announcement
of sentence and may reconsider the issue of the
finding of guilty of the elements in a finding of not
guilty only by reason of lack of mental responsibil-
ity at any time before announcement of sentence or
authentication of the record of trial in the case of a
complete acquittal.

II-121

R.C.M. 924(c)

smiracle
Rule 924. Reconsideration of findings

smiracle
Rule 923. Impeachment of findings




